Company Law Reform – proposals

I’ll talk initially about the ongoing review of company law and then I’ll reflect on whether or not it provides a suitable opportunity for a corporate vehicle for charities.

Overall principles and objectives

The commodity of shared public interest protected by the regulation of company law (corporate governance) is trust in capital markets and financial accounting and resulting confidence in the commercial system and structures of the country. In addition, the OECD has identified that good regulatory practices can substantially improve market performance, the effective delivery of services, and satisfaction for the citizen as consumer. 

Through the analysis, advice and recommendations it makes to the Minister for Enterprise, Trade and Employment the Company Law Review Group is the key policy and operational instrument for the delivery of regulatory reform
 in corporate governance in Ireland towards these ends.  The overall objective is to achieve a simplified, consolidated and accessible company law regime, within which creditor and shareholder rights are clear and readily enforceable.  

The First Report of the Company Law Review Group (February 2002) mapped out a strategy for the restructuring, consolidation, simplification and modernisation of company law in Ireland.  The key feature of this reform programme will be to establish the private company limited by shares as the standard type of company, reflecting the fact that 136,948 companies, or 88.8% of all companies registered in Ireland, are of this type.2 

The Government approved the concept of, and framework for, this approach on 26 July 2002.  The General Scheme of the Bill to give effect to the proposals for this reform of company law is now being drafted in the Department of Enterprise, Trade and Employment with a target for completion in the first quarter of 2005.  The General Scheme will then go to Government for approval and the Office of the Parliamentary Counsel will draft the Bill, in constant liaison with the Department of Enterprise, Trade and Employment as the client. 

Structure and content

The new Companies Bill is at present planned to have the following structure:

	Group A 
	Private company limited by shares 

	Part 1 
	Preliminary and Definitions

	Part 2
	Incorporation and Consequential Matters

	Part 3
	Share Capital

	Part 4
	Corporate Governance

	Part 5
	Duties of Directors and other Officers

	Part 6
	Accounts, Audit and Annual Return

	Part 7
	Debentures and Registration of Charges

	Part 8
	Receivers

	Part 9
	Reconstructions

	Part 10
	Examinerships

	Part 11
	Winding-Up

	Part 12
	Dissolution and Reinstatement

	Part 13
	Compliance, Investigation and Enforcement

	Part 14
	Regulatory and Advisory Bodies3 


	Group B 
	Companies and bodies corporate other than the private company limited by shares

	Part 1
	Definitions

	Part 2
	Public Limited Companies

	Part 3
	European Companies (Societas Europeae or ‘SE’)

	Part 4
	Designated Activity Companies

	Part 5
	Guarantee Companies

	Part 6
	Unlimited Companies

	Part 7
	Overseas Companies

	Part 8
	Unregistered Companies

	Part 9
	Conversion and Re-registration

	Part 10
	Miscellaneous Bodies Corporate

	Part 11
	Collective Investment Schemes


This structure is not hard and fast and is likely to change as our deliberations continue.  In addition, developments under the EU’s Financial Services Action Plan related to securities market activity:

· the Prospectus Directive (2003/71/EC)

· the Market Abuse Directive (2003/6/EC)

· the proposed Transparency Directive, and

· the proposed Takeover Directive

which were originally anticipated to form part of Group B of the Bill, are more likely to be enacted separately from the consolidation.

Ongoing consultation

For the purposes of transparency and accountability as each Part of the Bill is drafted we are posting it on our website, www.clrg.org, for attention of and comment by any interested party.  To date we have posted the entire Heads of Group of Parts A, i.e. the private company statute, and we are near completion of Part B2, the plc.

Proposals of potential relevance to charities

But what, I hear you say, has this got to do with charities and my answer to you has to be equivocal having regard to the issues set out below.

Undoubtedly reform of company law provides scope to rationalise the public/private divide in certain types of company, notably the guarantee company, where this divide  serves no clear policy aim. It is worth noting the view of the Review Group, in its First Report that “whether there is now a demand for all of the nine types of company is doubted…. There is no principled driver behind the (list of nine types), which is the product of historical evolution rather than modern election.”
 

I mention the guarantee company as a concept because where charities are incorporated under the Companies Acts it tends to be as guarantee companies.

There was a very limited specific reference to charities in the First Report
 of the CLRG in the context of providing for retention of the ultra vires doctrine and of objects clauses for those companies which did not elect to become the new standard company type, the private company limited by shares or CLS.  That consideration of charities read as follows:

Companies limited by guarantee

The Review Group accepts that public policy considerations require certain companies to have objects.  A company limited by guarantee and not having a share capital may be used also as a management company in residential apartment schemes.  It is suggested that the members of such companies would wish their companies to have very specific and restrictive objects and powers.  Similarly, companies whose functions are to carry out activities of a charitable nature, and which may be granted charitable status by the Revenue Commissioners, may require the retention of designated objects.  Accordingly, the Review Group recommends that the ultra vires doctrine should be retained for companies limited by guarantee.

Special purpose companies 

Individuals or corporations often form what are described as “special purpose companies” or “special purpose vehicles.”  As the name suggests, these are companies incorporated for a special purpose such as a joint venture or a financing company used in a single specific financing transaction.  Many of these entities are used in transactions concluded in the International Financial Services Centre and are a recognised mechanism for achieving the legitimate expectations of the parties involved.  It is considered by the company’s promoters, in many such cases, to be essential that such companies are not empowered to enter into other transactions.  Accordingly, the Review Group recommends that the doctrine of ultra vires be retained for special purpose companies.  

Identity and transition period

To identify to a third party that a company has specific objects, and is therefore subject to the ultra vires rule, for a public limited company the word “PLC” or for any other special category company, including companies limited by guarantee the word “DAC” (standing for designated activity company) should form the last part of the name of such company.

In addition, the CLRG recommended that a statutory statement of directors’ fiduciary duties, should be included in the Companies Acts, being expressed along the following lines:


Context of directors’ duties

Without prejudice to the provisions of any enactment (including this Act) directors shall owe the following duties to companies of which they are directors, and which shall be enforced in the same way as any other fiduciary duty owed to a company by its directors.
 

Duty of loyalty
A director must act in good faith in what he considers to be the interests of the company.

Duty of obedience to company constitution
A director must act in accordance with the company’s memorandum and articles of association and must exercise his powers only for the purposes allowed by law.

Duty of avoidance of secret profits
A director must not use the company’s property, information or opportunities for his own or anyone else’s benefit unless he is allowed to by the company’s memorandum or articles of association or the use has been disclosed to the members and an ordinary resolution passed consenting to it.

Duty of independence of judgment
A director must not agree to restrict his power to exercise an independent judgment.
   However, if he considers in good faith that it is in the interests of the company for a transaction to be entered into and carried into effect, he may restrict his power to exercise an independent judgment in the future by agreeing to act in a particular way to achieve this.

Duty to avoid conflicts of interest
If there is a conflict between an interest or duty of a director and an interest of the company in any transaction, he must account to the company for any benefit he receives from the transaction. This applies whether or not the company sets aside the transaction.

However, a director need not account for the benefit if he is allowed to have the interest or duty by the company’s memorandum and articles of association or the interest or duty has been disclosed to the members and approved by ordinary resolution.

Duties of care, skill and diligence
A director owes the company a duty to exercise the care, skill and diligence which would be exercised in the same circumstances by a reasonable person having both (i) the knowledge and experience that may reasonably be expected of a person in the same position as the director, and (ii) the knowledge and experience which the director has.

Duty to consider interests of third parties
A director must have regard to the interests of the company’s employees in general and [to those of] its members,
 and where the company is insolvent, its creditors.

A director appointed or nominated for appointment by a member with an entitlement so to appoint or nominate under the articles of association or a shareholders’ agreement may have regard to the interests of that member.

Duty of fairness
A director must act fairly as between different members.

The inclusion of the fiduciary responsibilities of directors in the new act is a positive initiative which will make it much clearer to all stakeholders what company directors may, and may not, do.  At the moment many such responsibilities are principles of common law rather than provisions of the Companies Acts.

It is clear from the above ultra vires quote that the expectation of the Review Group was that existing charities established as guarantee companies would become DACs of the guarantee type.  The modular structure proposed for the new company law code also suggests that there would be little difficulty in coming up with an additional part of the Act, a CDAC or charities DAC, a distinct form of DAC which would be the corporate form to be used by charities.  

Except, of course, that things are not that simple.  For a start not all existing registered charities are incorporated as guarantee companies.  The Revenue Commissioners advise that currently they have granted charitable tax exemption to some 6,300 bodies.
  Only 2,800, or 44%, of these bodies are guarantee companies which means that the remainder are constituted in some other manner.

If the CDAC does come in to being one wonders therefore if all charities will wish to conform to it or if there will still be variety in forms of corporate identity, legal personality and corporate organisation.

Undoubtedly, there are elements of the square peg in the round hole about the positioning of charities in a company law context.  

It is clear why many charities would end up in the embrace of company law. The members and managers of a charity seek incorporated status to protect themselves from the financial liabilities incurred by that charity.  In the absence of a dedicated incorporation regime company law provides the most common and probably the most adaptable incorporation vehicle.  However, it has been pointed out that companies legislation 

was primarily conceived to provide for the incorporation of other types of body, e.g. commercial organisations or mutual traders, and this can create operational and regulatory difficulties when charities seek to use it.

In the context of the likely establishment of a dedicated regulator for charities should charities remain companies in corporate form they will, in principle, continue to furnish their accounts to the Companies Registration Office, and the due diligence and lawfulness with which they are run and will continue to be subject to enforcement by the Office of the Director of Corporate Enforcement.

Of course it is theoretically possible that, alone among company types, registered charities might be required instead to furnish their accounts to the charities regulator and their performance and probity supervised by that regulator but, from the perspective of company law, having laboured long and hard to bring consistency and coherence to the Companies code the prospect of setting up numerous such carve outs in the code to provide for what is in any event a minority of charities seems on the face of it organisationally inconsistent.

The Company Law Review Group is still at a deliberative stage with regard to a number of company types and with regard to the possible rationalisation of company types.  To that end we will shortly be convening our committee on Guarantee companies and DACs with a view to coming up with the Heads for each of these parts.  There is also the possibility that these putative distinct types might be synthesised into a single type.  However, the Company Law Review Group will not be deliberating the most appropriate form of organisation for charities as that is a matter primarily for the Department of Community, Rural and Gaeltacht Affairs. I can assure you that we will await with interest the legislative and regulatory proposals to be brought forward by that Department on foot of its consultation exercise and will respond constructively to these. 

� The term “Regulation” is used in the sense of a set of rules that identify permissible and   impermissible activity, along with accompanying sanctions or rewards, or both.


2 Companies Report 2002.


3 Office of the Director of Corporate Enforcement, Companies Registration Office, Irish Accounting and Auditing Standards Authority, Company Law Review Group.


� Para. 3.6.2, p. 45, First Report of Company Law Review Group.


� Para. 10.9.9-10.9.11, First Report of CLRG.


� See s 52(2) of the Companies Act 1990.


� Clark v. Workman. [1902] 1 IR 107; Percival v. Wright (1902) 2 Ch 421.


� Punt v. Symons & Co [1903] 2 Ch 506; Piercy v. S Mills & Co [1920] 1 Ch 77.


� Re Regal Hastings v. Gulliver [1942] 1 All ER 378.


� Clark v. Workman, [1902] 1 IR 107.


� This principle has been accepted in a number of other common law jurisdictions in cases such as: Fulham Football Club Ltd et al v. Cabra Estates PLC [1994] 1 BCLC 363 (England and Wales); and in Thorby v. Goldberg [1965] 112 CLR 597 (Australia).


�Gabbett v. Lawder (1883) 11 LR Ir 295.


� Re City Equitable Fire Insurance Limited [1925] Ch 407.


� This is a restatement of s 52(1) of the 1990 Act.


� Re Frederick Inns Limited [1991] ILRM 582; [1994] 1 ILRM 387.  This statement is without prejudice to the provisions of any other enactment, including those provisions of the Companies Acts imposing special obligations and penalties on directors in the event of insolvency.  It should be noted that as with all duties enumerated in the statement, this duty is only enforceable against directors by the company (most likely acting through its liquidator).  It is not enforceable at the instance of creditors.


� Nash v. Lancegaye (Ireland) Ltd (1958) 92 ILTR 11.


� List available on the website of the Revenue Commissioners.


� The Charitable Incorporated Organisation, Institute of Chartered Secretaries and Administrators, 23 April 2002.
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